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DETAILED ACTION 

Response to Amendment 

1 . Applicant's amendments and remarks filed 01/10/2008 have been 
acknowledged. 

2. The text of those sections of Title 35, U.S. Code not included in this action 
can be found in a prior Office Action. 

Drawings 

3. The drawings remain objected to under 37 CFR 1 .83(a). The drawings 
must show every feature of the invention specified in the claims, as well as any 
structural detail that is essential for a proper understanding of the disclosed 
invention. Therefore, the spring-loaded member engaging with the test sample 
device when the cutting element is moved in the deployed position, must be 
shown or the feature(s) canceled from the claim(s). No new matter should be 
entered. 

Claim Rejections - 35 USC §112 

4. Claims 1 -4 and 1 0 are rejected under 35 U.S.C. 1 1 2, second paragraph, 
as being unclear for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Claim 1, as amended, recites sample testing instrument comprising a vacuum 
station, an enclosure, a cutter and a motor, wherein 'movement of said cutting 
element assembly through said aperture causes said shield to move to said 
second position, and wherein movement of said cutting element assembly from 
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said deployed position to said home position causes said shield to move from 
said second position to said first position covering said aperture'. As was pointed 
out in the 10/04/2007 Office Action, it is not clear what structural elements would 
provide for the recited functionality. In particular, the claim does not set forth what 
elements would link the movement of the cutting element assembly through the 
aperture to the movement of the shield to the second position, and the movement 
of the cutting element assembly from the deployed position to the home position 
to the movement of the shield from the second position to the first position . It is 
also unclear whether or not any controller is intended. It appears that the recited 
functionality is not possible without a controlling device. See also claim 4. 
Additionally, it is not clear what structural elements would provide for the sample 
testing. Thus, the instant claims are incomplete for omitting essential elements. 
See MPEP§ 2172.01. 

Claim Rejections - 35 USC § 102 

5. The 35 U.S.C. § 1 02(b) rejection of claims 1 , 3 and 1 0 as being 
anticipated by Krainer etal. (US 5471016), has been withdrawn, in light of the 
latest amendments. 

Claim Rejections - 35 USC § 103 

6. Claims 1-4 and 10 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Karl et al. (US 5891396) in view of Wirtz-Odenthal (US 
5161723). 
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Karl et al. disclose an automatic sample testing machine for testing samples 
comprising a vacuum station for loading fluid samples (see Abstract) and a 
cutting and sealing station ( illustrated in Figures 4-5) which includes a hot cutting 
wire 506 attached to a support plate 504 and connected to a stepper motor drive 
mechanism 502. The wire assembly is movable between a lower position, at the 
level of transfer tubes 32 {'deployed position'] and an upper ['home'] position - 
(see Col. 7, lines 45 plus). 

Although the upper portion of the center mount 34, along with the wall structures 
of the machine 20 appear to form a kind of a bottom open enclosure, Karl does 
not specifically teach an enclosure and a shield covering an opening in the 
enclosure. 

Wirtz-Odenthal discloses a foil dispenser "having a housing with an outlet 
opening adjacent which an electrically heatable wire functions as a foil cutter. 
The wire normally is covered by a plate-like drop shutter ['shield having two 
positions' - Ex.] so that the user... will not get his fingers burnt easily by the wire' 
(Col.1, lines 21-27). It would have been obvious to one of ordinary skill in the art 
at the time the invention was made to have arranged an enclosure with a shield 
around the hot wire in the modified apparatus of Karl, in order to protect an 
operator. 

Referring to claim 4, Karl discloses a sample card transport station 700 
which includes a drive assembly 702 comprising biasing springs 714 (Figure 17). 
It appears that, in a similar manner, the drive mechanism 502 connected to 
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the cutting wire 506 via support plate 504 ['spring loaded member'], must also 
comprise biasing springs. It would have been also within the ordinary skill of an 
artisan to have employed such springs in the modified apparatus of Karl, in order 
to provide more reliable connection between the working elements of the sealing 
and cutting station. 

Response to Arguments 

7. Applicant's arguments dated 01/10/2008 have been fully considered but 
they are not persuasive, or moot in view of new grounds of rejection. 

Applicant argues that, by rejecting the instant claims under 35 U.S.C. 1 1 2, 
second paragraph, the 'Examiner is seeking to impose undue narrowing to the 
claim'. Examiner maintains that the missing structural elements (see the 
discussion above) render the claims incomplete and, therefore, unclear. 

Applicant argues that the particular manner in which the functionality 
occurs, 'need not be recited in the claim. Examiner agrees with this argument, 
and notes that the rejection pertains not to the manner, but to the missing 
important structural features (see above). 

Applicant argues that 'If the Examiner's logic was applied across the 
board, no broadly drafted claim would ever be allowable, nor would a claim which 
uses functional language ever be allowed. Functional language, as used in this 
claim, does not necessarily render a claim improper or indefinite'. Examiner 
agrees and maintains that the rejection deals with the structural gaps (see 
above). 
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Applicant argues that Wirtz-Odenthal does not suggest a cutting element 
'which includes a motor that moves the cutting element through the opening and 
moves the shield to the second (retracted position)'. Examiner would like to 
remind that Wirtz-Odenthal was cited to support the statement that it 
would have been within the ordinary skill of an artisan art at the time the 
invention was made to have arranged an enclosure with a shield around the hot 
wire in the modified apparatus of Karl, in order to provide additional protection. 

Applicant argues that 'there is nothing in Karl that would suggest that the 
sealer in Karl should be modified to have the enclosure and shield features', 
since Karl et al. instrument is a completely automated instrument, and once a 
tray loaded with test devices is placed in the Karl instrument, the processing 
operations (including sealing operation) occur without any human involvement'. 
Examiner notes that even the highest level of automation does not preclude, but, 
on the contrary, requires additional protective means to provide 'fool-proof 
security. 

Applicant argues that 'nothing in Karl suggests incorporating the claimed 
spring-loaded member into the sealing station of Karl'. Examiner maintains that, 
Karl discloses a sample card transport station 700 which includes a drive 
assembly 702 comprising biasing springs 714 (Figure 17). It appears that, in a 
similar manner, the drive mechanism 502 connected to the cutting wire 506 via 
support plate 504 ['spring loaded member'], must also comprise biasing springs. 
It would have been also within the ordinary skill of an artisan to have employed 
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such springs in the modified apparatus of Karl, in order to provide more reliable 
connection between the working elements of the sealing and cutting station. 

Applicant argues that 'claim 1 recites that "wherein movement of said 
cutting element assembly through said aperture causes said shield to move to 
said second position, and wherein movement of said cutting assembly from said 
deployed position to said home position causes said shield to move from said 
second position to said first position covering said aperture... ". This is not the 
case in Macgrory. The action which moves the shield ("drop plate" 34) in 
Macgrory is the action of pulling and lifting up of the sheet of film, not movement 
of the hot cutting wire. The hot cutting wire in Macgrory does not move or cause 
the drop plate to open'. Examiner notes that Macgrory was not cited by the 
Examiner in the rejection. 

Conclusion 

8. Applicant's amendment necessitated the new ground(s) of rejection 
presented in this Office action. Accordingly, THIS ACTION IS MADE FINAL. 
See MPEP § 706.07(a). Applicant is reminded of the extension of time policy as 
set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first reply is 
filed within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory 
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action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will 
the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

9. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Natalia Levkovich whose telephone number is 
571-272-2462. The examiner can normally be reached on Mon-Fri, 2 p.m. -10 
p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Jill Warden can be reached on 571-272-1267. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). 

/Jill Warden/ 

Supervisory Patent Examiner, Art Unit 1797 
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